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Beforethe
Federal Communications Commission
Washington, DC 20556

In the Matter of

Acceleration of Broadband Deployment: WC Docket No. 11-59
Expanding the Reach and Reducing the Cost of

Broadband Deployment by Improving Policies
Regarding Public Rights of Way and Wireless
Facilities Siting

COMMENTS OF NEXTG NETWORKS, INC.

INTRODUCTION AND SUMMARY

NextG Networks, Inc., on behalf of itself and its @ty subsidiaries, NextG Networks
of NY,Inc., NextG Networks of California, Inc., Nextt®etworks Atlantic, Inc., and NextG
Networks of lllinois, Inc., (collectively “NextG”),iles these comments in response to the Notice
of Inquiry ("NOI”) released April 7, 2011, in the above-adaped proceeding. Through these
comments, NextG seeks to provide the Commission witbretaexamples of the difficulties
encountered by service providers in deploying wireless broddhatitities in the public right of
way and appreciates the Federal Communications Commis$i€ommission’s”) interest in
exploring solutions to these impediments to broadbanayeyant through improved policies
regarding access to public rights of way and wirelestfas siting.

NextG provides telecommunications services via distribatéenna system (“DAS”)
networks. As the Commission has recognized, DAS nésnalready play an important role in
the deployment of wireless broadband services andanllinue to do so. In particular, DAS
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plays a critical role in deploying broadband wirelessises to hard to reach areas and in
strengthening network capacity. Wireless broadband depldyoway does not only mean
generalized coverage at an on-street level. Consutaarand access to wireless broadband in
their homes, businesses, and most public facilities, ajidld@andwidth data uses are driving
demand. Thus, providing highly localized service with adequetteank capacity is a critical
goal for wireless broadband deployment, and it is a th@IDAS is perfectly positioned to
meet. However, as described in these comments, Neg@ncountered many impediments to
timely and efficient deployment of its DAS networkslahus to the deployment of wireless
broadband services that NextG’s services and networks isuppo

A critical issue facing the deployment of DAS is thdegpread differential treatment
imposed on DAS compared to similarly-situated entitldextG’s DAS networks do not provide
a wireless service. A DAS network fundamentally provaedreline transport service, and
thus, it is subject to traditional regulation by state joultilities commissions. NextG has
obtained a certificate of public convenience and necegsitiys equivalent) from 35 states,
Puerto Rico and the District of Columbia.

The facilities NextG installs are the same basie aizd shape as the many other
telecommunications and public utility facilities that afgo installed on utility poles in the
public rights of way. Yet, jurisdictions frequently sultjdlextG to radically different, more
time consuming, expensive, and discretionary processasallypunder the guise of “zoning”)
than are imposed on other public right of way occupantsludimg NextG’'s competitors. The
sole basis for the differential treatment is th@nmporation of small wireless antennas in a DAS
network. Thus, the requirements imposed are a refsthieavireless nature of the network

equipment, not any legitimate, objective public rightvaly management interest.
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Moreover, as anticipated by the Commission in the,M@iny communities’
requirements do not reflect changes in technologyndny jurisdictions, NextG’'s DAS
networks, with antennas as small as 18 inches tall amchlin diameter, installed on 30-45 foot
utility poles, are immediately lumped into the samealoequirements as 100 foot or taller
towers and other similar structures. Other delays apddiments are caused by local
governments simply lacking any set procedures or standendd) leads to discretionary,
arbitrary, andad hoctreatment (again, this is different than the treatmeceived by other
public right of way occupants). Regulatory uncertaintlyicl inhibits or prohibits investment in
deployment, is further exacerbated by the widespread fagkiformity in treatment. NextG has
encountered widely differing local regulatory treatmantommunities that are contiguous,
such that, what NextG may install as a “permitted” userme block may be effectively
prohibited absent a variance on the next block over, gibgitause of a change in jurisdiction.

NextG also outlines in these comments how some ¢amaernments continue to treat
new telecommunications entrants as a funding source@mdocal “consultants” frequently
drive up fees for themselves while simultaneously causirayddlextG has also encountered
municipalities that deny NextG’s status as a telecommatioits provider and seek to impose
franchises and fees in violation of otherwise cleaesttdtutes.

Local authorities also are frequently imposing a thedaf regulation, primarily by
controlling or denying the issuance of permits based ondhei view of whether a wireless
service provider — NextG’s customer — has sufficient serstverage and capacity. NextG
identifies below how some states have inhibited deployiog granting a single entity access

and control over state public rights of way, placing t&x and others’ ability to deploy in the
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hands of a competitor. Finally, NextG also discu®e®e some municipal utilities’ pole
attachment practices act as a barrier to deploymenmireless broadband.

NextG appreciates the Commission’s focus on thesesssind encourages the
Commission to take any and all necessary steps to prah@teployment in public rights of

way of DAS networks and the wireless broadband serviegsaihable

. BACKGROUND ON NEXTG AND DISTRIBUTED ANTENNA SYSTEM S
NextG is a facilities-based carrier's carrier thaigies, permits, builds, owns, operates

and manages DAS networks that enhance wireless perfoemidaxtG’s DAS networks balance
the aesthetic requirements of communities and consumigrshe network performance needs

of wireless carriers. Performance improvements incindeased voice and data quality, greater
handling of call traffic, more efficient use of spect;ufewer dropped calls, better mobile
broadband coverage, and faster file transfers.

NextG's innovative fiber-optic architecture, low-impactg Jow-emission equipment are
the foundation of each NextG DAS network. NextG dgpla fiber backbone for each DAS
network that connects to antennas placed on utilintleer infrastructure poles in the public
right of way. Consequently, timely and cost-effecaeeess to public rights of way are essential
to NextG’s and other DAS providers’ ability to deploy thestworks and enable coverage for
wireless providers. Because the DAS networks are protocol and frequencyahettiey can
carry cellular, PCS or any combination of wirelesgdiencies, standards and technologies. The
DAS networks serve residential, urban, and difficulzéme areas for numerous carriers of all

sizes.

! Each antenna placement is referred to as a “node.”
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Although NextG serves traditional wireless carridssDAS networks provide a wireline
telecommunications service that is subject to statel-tegulatory authority. Essentially,
NextG’s DAS service is like traditional wholesale telexmunications services such as private
line services. Accordingly, NextG has obtained dediés of public convenience and necessity
— or the particular state’s equivalent — in thirty-fitates, Puerto Rico and the District of
Columbia. Thus, NextG is or should be on the samela&ory footing as other competitive
telecommunications providers, such as CLECs, and othertestilitat utilize the public rights of

way.

1. THE IMPACT OF LOCAL RIGHT OF WAY AND WIRELESS SITING
POLICIES ON DASDEPLOYMENT

A. Timeliness and Ease of Permitting.

The Commission seeks information on the timelineskemse of permit processing for
rights of way and the siting of wireless facilitte Specifically, the Commission asks whether
application processes are “defined with sufficientigldrand whether “the process for
obtaining permits for accessing rights of way or sitingeleiss facilities [is] timely®

Although NextG has successfully deployed DAS networksanynstates, it has far too
often encountered local processes thanateefined with sufficient clarity and that amt
provide for a timely review and approval of permits. Nést§ate-level regulatory status
should exempt it from most local permitting schema$éoextent other CLECs, ILECs, and
other users of the public rights of way are exempted. édewy as discussed below, local
jurisdictions often subject NextG to permitting schemeshe flawed premise that the

attachment of an antenna is materially different titer attachments.

2NOI at  14.
3 d.
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Significant delays are frequently encountered becauseeolfyccomplex, burdensome,
discretionary, undefined, and discriminatory local peiingtprocesses. The application
processes employed in many jurisdictions lack clarityaedapplied on a differential basis.
Application components and other required submissions offt@énge as the application process
progresses, including critical elements such as hearifigs.lack of established timeframes for
the permitting process makes it very difficult for comea such as NextG to gauge construction
and deployment timelines. The end result is thwarteglstment because companies like NextG
cannot construct wireless broadband networks on tinleearproposals are rejected during
project awards because they cannot provide firm cost mwedgarameters.

The following are a collection of some of the exarmmpéslow and problematic local
permitting processes that NextG has encountered. Thasgtes illustrate the tangled web of
unnecessary application obstacles that impede the aepidyof wireless infrastructure, and
ultimately broadband access.

County of San Diego, CA The application process in San Diego County is

protracted, bureaucratic and replete with hidden, circuldr lammeasonable

requirements. By the County’s own admission the appdin process for

DAS nodes may take as long as 18-24 months. In May 2010 N#edGn

application to install 14 DAS nodes in the County. To ,data Diego County

still deems NextG’s application incomplete—despite Néxt@rovision of

prompt and complete responses to each of the Countyis rfotices of
incomplete application (called “scoping” letters by @munty).

The County operates on a cost recovery basis and thhsresubmission of
its applications in response to a County scoping letbgratively impacts
NextG both in terms of time and expense. To datet®ldxas expended
nearly $40,000 in permitting fees on this allegedly “incongileipplication

and has been notified by the County to expect its agipit review to exceed
$98,000 by completion. Each time NextG submits a respansed of the
County’s scoping letters, the application process stares and the entire
application is routed for review by all applicable coutépartments—even if
these departments had previously signed off on the appficatWhat this

means is that multiple departments are reviewing thee@ronultiple times
for no reason other than to sign off on the apphbeattall the while billing
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time and burning weeks to re-examine previously uncontestéidmsoof the
application.

In addition to the exorbitant fees and lengthy permitesgviimeframe, the
County application process also includes excessive “proeduirements.
NextG was required to survey and document that each lnodgon will in
fact be located in the public way. Both NextG and itdcouer were required
to complete the Federal Aviation Administration cleamprocess. These
requirements are both costly and time consuming. Muopertantly, if any
changes are made to the location of a node, the amadkmoney invested to
complete these tasks are wasted and need to be perfagagdin order to
account for newly-proposed alternative site locatiohs.other jurisdictions,
these same types of requirements typically are imposkdas conditions for
approval, once an application is final and staff hasfurther changes or
clarifications, not as criteria for completion oétapplication itself.

City and County of San Francisco, CAAs the Commission may already
know, the City and County of San Francisco has beengbyimentified as an
extraordinarily difficult place to install wirelesadilities. NextG’s experience
has been consistent with the reputation. NextG wastabteploy in San
Francisco initially only after suing the City and obtainiagfederal court
ruling that the City was violating Section 253 of theléCommunications Act
of 1996 (the “Act” or “Telecom Act”) by discriminating amst NextG by
imposing on it a requirement not imposed on other telephamporation
occupants of the public rights of wayThe City’s defensive strategy to that
lawsuit was to file a complaint at the California RatJtilities Commission
("CPUC") challenging NextG'’s status as a telephong@ation and alleging
that NextG was violating its Certificate of Public Coniemce and Necessity.

In January 2011, the City adopted a new wireless ordinamatantposes a
radically burdensome and time consuming process for yieplowireless
facilities on existing wooden utility poles and striggtlis in the public rights
of way that subjects NextG and other carriers providingless services to
the subjective discretion of the City and will requireblou hearings. Al
other types of pole-attached equipment, regardless ef sijuire only a
traffic control permit for installation, including wieds antennas belonging to
the electric utility. The process under the City’s raginance will take well
over six months and will subject providers to significamtertainty. The new
ordinance also imposes a two year limit on permitiptation of California
law) and purports to terminate 63 nodes installed by NextG mursoghe

* NextG Networks of California, Inc. v. City & County of San Fisew 2006 U.S. Dist. LEXIS
36101 (N.D. Cal. June 2, 2006).

® The CPUC denied the City’s clainCity & County of San Francisco v. NextG Networks of
California, Inc, D.06-01-006 (CPUC Jan. 13, 20068)odifying order and denying rehearing
D.06-07-036 (CPUC July 20, 2006).
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federal court’s order. NextG, T-Mobile, and ExteNet hals an action in
Callifornia state court challenging the new ordinahce.

City of Laguna Beach, CA The application process for the City of Laguna
Beach requires a separate application for each nodwmilaSio San Diego
County, the determination of completeness of an agiic takes several
rounds of submittals with new information requiremeanisad each round. In
order to obtain approval for a mere 8 nodes, NextG Wefure four Planning
Commission hearings. The first four permits were apptatethe second
Planning Commission hearing, 18 months after NextG fileépisications.
The final permit was approved in June 2011, more than 24 maifidr the
applications were initially filed with the City.

County of Santa Barbara, CANextG originally met with Public Works,
Planning and the County Executive offices in Santa Bai®ataty beginning
in the spring of 2009 and officially submitted 38 land use peapmlications

and coastal development permit applications to deploy 8@0nexisting

utility poles in the public right of way in early August, 2009he County
agreed to process the 38 permit applications if NextG reselduthe County
for time spent by Planning and Development reviewing the p&riime

estimated for approval was 3-4 months.

Approvals for 27 of the 38 were approved in approximately 5 nspmthh 9

permits appealed by the public to the Montecito Planning Csesiom, which
IS a separate authority within the County. The MotedPlanning

Commission granted the appeals for all 9 permits, whicti®levas forced to
appeal to the Board of Supervisors. The Board of Supervisogely

supported the constituent appeals but ultimately approvedhé & permits.
The remaining permits were approved in approximately 6 moiities final

approvals for the appealed sites came in September of 20X(a gear after
their original submission. The total amount of tinperg by the County’'s
Planning and Development offices totaled $145,173. Fees for djgpl&an

Santa Barbara County totaled $194,000.

District of Columbia Node installations in the public ways of the Distaott
Columbia are subject to a host of competing jurisdistiohhe following
entities will assert jurisdiction, almost entirelgsthetically oriented, over
proposed telecommunications facilities in the public rightsway: the
Commission for Fine Arts and the National Capitariring Commission;
additionally, depending upon specific locale within the st review and
consent also may involve any or all of the followingatidnal Park Service —
National Capital Region (governing innumerable public spacesclude the
National Mall, a section of Pennsylvania Avenue, manyhi@mghood parks,

® T-Mobile West Corp., et al. v. City and County of San Franci8ese No. CGC-11-510703
(Cal. Sup. Ct. San Francisco).
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and some key public ways); Office of the Architecthe Capitol (for the east
end of the National Mall and the greater Capitol Kdimplex); DC State
Historic Preservation Office (because virtually afl tbhe downtown core,
known officially as L’Enfant City, has been deemed his)o and, if in
Georgetown, the Old Georgetown Board. Timelines for gaing the
various, sometime conflicting, processes can only benastd in years, as
consensus must be achieved amongst all jurisdictionspwt favor to any
one. Although carriers have expressed interest in impgotheir capacity
within the District for years because of significanetwork demands
associated with traffic gridlock, snow emergencies, n@assuations, and
large congregations of users on the National Mall, theedain outcome of
navigating the myriad jurisdictions has made carriersilling/ to commit to
the deployment of a DAS network within the District.

Orange County, FL After protracted analysis and deliberation over NextG'’s
regulatory status and service offering, pursuant to a foapplication to
access the public rights of way as a utility certtechby the Public Service
Commission, representatives of Orange County, Flodeajded to require
that NextG conduct informational community meetingsi¢td fquestions and
comments from citizens residing in the targeted deployrasras as a pre-
requisite to receiving work permits, which had been suspended
administratively, despite this requirement not beingead on other carriers
and despite their being no formal published requirementdot so. After
significant organization and coordination, including spendi#i@®,000 to
contract with a local manpower service to place inwatatl door hangers on
approximately 20,000 residences, evening meetings were conducdied at
local schools concurrently. Much to the surprise oti@yp officials, only
seven citizens attended the two meetings, only one ofmdame to earnestly
discuss a facility to be installed near his property.

Chicago, IL. NextG originally approached the City of Chicago in September
2004 regarding permitting requirements necessary to consfruftAS
network in the City. At the time, the City ordinancentained no relevant
provisions for the installation of telecommunicatioasilities in the public
right of way. NextG was advised by the City’s Departhenl ransportation
that in order to construct its facilities, NextG wouldst be required to
register with the City’s Department of Revenue aseleacommunications
carrier, which required the submission of an econonsclasure statement
and submission of detailed ownership information (similah&h the process
for applying for a CPCN). Next, the City advised Next@ttit would be
required to enter into a compensation arrangement wihCity whereby
NextG must agree to, among other things, a franchisenge@nduit lease
from the City. Upon registration with the City, N&was then advised that it
could receive a permit from the Department of Transportao provide
service in Chicago. Once the permit was obtained, Ne¥&& required to
submit specific plans and engineering specifications and noeatation
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regarding the specific locations NextG proposed to linsithin the City. If
NextG were to request installation of a new pole, secquest would require
approval of the City Council. NextG attempted to complith these
requirements under protest and also engaged legal counkdblayist to
assist in the process, negotiate a franchise and d¢oledhse agreement.
However, after working with the City for more than twears to meet all of
its requirements and negotiate an appropriate franchiseragnt, the City
decided not to execute the franchise and instead infoleats that it would
develop an ordinance applicable to all carriers requeatingss to the public
right of way, thus further delaying NextG’s constructickpproximately one
year later the City developed and approved an ordinanceacalpiel to
wireless installations in the public right of way. tillately, the initial 5
permits for this network were not issued until spring 2007 thighremainder
issued over the following year (all permits were finalgued by spring
2008). NextG spent more than ten times the amount cotistyticis 22 node
network than it does on a similar network elsewhereatmtal of 4.5 years
attempting to obtain the appropriate right of way pernmecessary to
construct its facilities.

Village of Northport, NY The permitting application process for the Village
of Northport is at best a convoluted maze of regulatdtyirns. NextG first
approached Village officials in November 2009 regarding the pemoi
requirements for construction of a two node networlexiating poles within
the public right of way. After months of discussionshwitillage officials
failed to progress, in May 2010, the Village instituted a 3wmanoratorium
to review its zoning ordinance, which was automaticakyemded for a
second 3-month period. At the end of the 6-month mduaiorthe Village
enacted a new ordinance with a view to regulate righvaf installations
such as DAS. As a result of the new ordinance, NextG was reqtibefile
new applications for its two node network—resulting loss of more than 18
months since NextG initiated the process. Moreoverpresuitant for the
Village recently contacted NextG with a 10 page spreadsbeeteged
application deficiencies and requests. Some of the emsgious of the
Village’s requests include the following:

o “.. .further evidence to support the claim that property valuédsat be
diminished in Northport by the approval of this application
e “..provide a comprehensive RF plan showing current coverages éor

all carriers in the area.”

e “Submit documentation verifying Verizon (the pole ownahcurrence
with the use of the system to support other carriefices.”

e “Provide evidence of public notice and nonnegative feedbackdiega
same.

" Notably, the Village’s new ordinance and new restrictidmsot apply to ILEC or other
telecommunications installations in the public rights afw only wireless.

10
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e “Provide evidence of acceptance of final plans from immetjiadjacent
homeowners and landowners.”

As discussed in Subsection F, the Village's expectatioasuarealistic and
effectiv8ely serve as a prohibition on the deploymehtwireless broadband
service:.

City and County of Honolulu, HIThe City and County of Honolulu have a very long
process to obtain access to the public right of wayelgedmmunications company
must obtain an “easement” from the city council, whichstimated to take one year.
Only after having an “easement,” may the comparyrguapplications, which will
extend the permitting process approximately 3-6 manetins. NextG has considered
constructing a DAS network in Honolulu on and off for selgears. However, each
time a proposed project comes up, the time (approxynaBemonths) it would take
to get the necessary permits makes building the nketimfgasible. In addition,
NextG has been told that in order to secure the “ea#&rinom city council, hiring a
local lobbyist will be necessary. That adds additiexpense to the network and
makes the cost of entry prohibitive.

New York, NY. The City of New York's treatment of NextG and DAS
deployment is an example of delay, discrimination, amahicipal treatment of
wireless deployment as a revenue center. In portionsew York City, in
particular Manhattan, the City prohibits the installatminutility poles in the
public rights of way. The only poles available are ©iyned street light and
traffic signal poles, thus to deploy a DAS network in Néark City, NextG is
required to access those City-owned poles. The Citg adgjuires new
telecommunications entrants to enter into a franchidethe City. However, the
City will not issue such a franchise unless and untiag issued a “Request for
Proposals” (“RFP”), as if the telecommunications ¢taise were a grant to do
business to a single entity, like garbage collection. tworyears, from 2002 to
2004, NextG sought to obtain the franchise that the Cduires to access the
public rights of way and City-owned poles, but the City idawot let NextG even
apply because the City had not issued an RFP. Havingther option, in
December 2003, NextG filed a complaint in federal court rafjaine City
pursuant to 47 U.S.C. 8§ 253. Shortly after NextG filed d@sglaint, the City
issued an RFP.

8 The demands for information by the Village’s consullsod demonstrate another problem
facing NextG and wireless deployments in general — mualicipnsultants. Municipal demands
are frequently driven by third party consultants. The wltausts typically help the city draft an
ordinance that essentially requires the use of theuttans and imposes the cost of the
consultant on the applicant. The use of consultgptsally only applies to wireless installations
and in most cases increases the amount of time andsexpssociated with permitting wireless
facilities. See MetroPCS New York, LLC v. Village of East Hl&! F. Supp. 2d 441 (E.D.N.Y.
2011);MetroPCS New York, LLC v. City of Mount Verng@10 WL 3700845 (S.D.N.Y. July
22, 2010). These two cases dealing with consultants are eatldexhthe problem.

11
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The RFP set up a franchise scheme that is objectionabfeultiple levels. For
example, under the City’s scheme, which is still lacp today, access to City-
owned poles was auctioned off to the highest bidder. $cimeCity-owned poles
is made available only during certain “reservation periogdhgjth are opened and
defined by the City at its discretion. During each “resgon period” the entity
that bid the highest amount for pole attachment compensaticesponse to the
RFP is given first option to reserve up to 300 polesy-@Witde. Each subsequent
franchisee is given the same opportunity in a priority setsoinitial blind bid.
Thus, if NextG wanted to build a network in Manhattan, auld first have to
wait for the City to declare a reservation period, anebild then have to wait for
any company with higher priority to make its reservatioiifiis scheme makes
planning a network essentially impossible in Manhattan @&ndnherently
discriminatory and time consuming. To the extent otlwer-@ity owned poles
exist, the City also uses its franchise scheme to ptothibiuse of these poles
(which are typically located in the middle of block©nly if NextG demonstrates
to the City’'s satisfaction an operational need tcchtta such mid-block poles can
NextG use mid-block poles instead of a City-owned pole coriaer.

Although NextG applied under the 2004 RFP issued by the B&yG was not

granted a franchise because NextG objected to the prioridycampensation

scheme. NextG did not obtain a franchise until 2007 wihaocepted the City’s

scheme, under protest. As a result, NextG has a lasitgridespite being forced

to pay more in compensation than the lowest priorithgany from the 2004

RFP process. NextG’s litigation with the City regagdithis scheme is still

pending.

NextG has not attempted to catalog every example wthieas encountered delay.
NextG has also not attempted to catalog for the Commnisdi the situations where lack of
clarity in the local permitting process has substdpttdlayed or completely prevented
deployment. The Commission should understand insteadNeéxtG spends untold hours simply
attempting to obtain from local officials a clear andirdéve picture of the permitting
requirements. Yet, all of these municipalities alselave multiple companies occupying the
public rights of way with various poles, lines and equipmeit absolute minimum, operators
should be able to fairly quickly and clearly ascertagnprocess by which they may install
facilities in the public rights of way. Unfortunatetiat is not the case in numerous

communities. Moreover, although these processes pemgixe, cumbersome and protracted,

12
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often the only alternative to complying with the municiguirements is to engage in litigation
with the municipality which then creates an adversaeiationship and does not guarantee a
favorable outcome with any investment of time and exp&nse.

B. Use of DAS Facilitiesand Applicationsto Generate Revenue

The Commission asks for information regarding chargkding to public right of way
use and wireless facilities sitifg. It also seeks comment as to what extent and und&r wh
circumstances such charges may be reasofratferesponse to the Commission’s query, NextG
submits that it has encountered patently unreasonahigeshiaa the form of both application
fees and “franchise” fees or similar demands for payrgtocal governments.

With regard to application fees, for example, San Mateong in California charges a
$10,325.70 permit fee per node, which is roughly half the casieodquipment involved in the
most basic node installation. The Town of Hempsthlady York requires $8,500 in escrow fees
per node during the application process. Also in New itk Town of Greenburgh has
required NextG to place $105,000 into escrow in order to reviewl#n for a 21 node
network!? Moreover, NextG is required to bear the cost of hrtieal consultant for the Town,

whose fees will draw down the amount placed into escf®@cause the consultant is under no

® NextG has been compelled to litigate against the fatigwnunicipalities: New York City, NY,
Los Angeles County, CA, City of Carlsbad, CA, City@dmpton, CA, City and County of San
Francisco, CA (at least 3 times), City of HuntingtaaBh, CA, Lynn, MA, Everett, MA,
Lansdowne, PA, City of Newport Beach, CA, Town of &baven, NY, and the City of
Scottsdale, AZ.

ONOI at 7 17.
1 NOI at 7 16.

12" Greenburgh also has insisted on applying its wireleseardé to NextG's DAS network
despite the fact that the ordinance is clearly desigmegply to macro-cell siting. NextG filed
21 permit applications in March 2010. These applicationswarently before the Town’s
Antenna Review Board for the eighth time, with eachen® alleging new and different
“deficiencies.”
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obligation to act expeditiously, there is a significasit that NextG will recover very little, if
any, of this significant escrow account. Similarly tBounty of San Diego has indicated that
NextG should expect the fees to process NextG's applatdescribed above, for 14 nodes to
exceed $98,006. None of the jurisdictions have explained or justified whgh exorbitant fees
are necessary to enable the jurisdiction to reviewt®lexapplications. Rather, the fees appear
to be thinly-veiled taxes on wireless services and amaiagéy set at levels to discourage
companies from seeking to deploy services in the jurisaicti

Many jurisdictions charge similarly unreasonable “frasehfees or right of way
occupation fees, many of which are poorly disguised attetmgstort revenue from companies
seeking access to the public right of way. For exantpéeVillage of Scarsdale, New York
asserts that NextG requires “standing” before NextGewam apply for the permits and
variances required by the Village’s zoning code to inattnnas in the public rights of wé.
In order to obtain “standing,” the Village asserts thaktG is required to enter into a revenue
sharing agreement with the Village. The “standing” resqu@nt is not contained in any part of
the Village’s code, nor has it been required of any atbdificated telecommunications

providers or regulated utilities seeking access the publit oigliay*®

13" Twelve nodes will be place on existing poles (6 ofchhiill need to be replaced with taller
poles to accommodate California clearance requiremantspnly 2 will require the installation
of new poles in the public right of way.

4 Indeed, the Village’s Zoning Code effectively prohibits ifiatin of antennas on utility poles
in the public rights of way, which the Village has amkttedged. The Village asserts that NextG
must apply for a variance of the Zoning Code requirements.

15 NextG submitted several Freedom of Information Act refgtieorder to investigate whether
the “standing” requirement was imposed on other utilitiesthe documentation that NextG
received in response to its requests, it became evitknthe “standing” requirement is not
uniformly imposed on other service providers.
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Some of the fees charged in California are similaghegious. The cities of Oakland and
San Jose both charge $26,000 a year in rent in ordeath atireless facilities to a streetlight in
the public right of way. Unfortunately, due to other restrns, these streetlights are frequently
the only feasible location to install such faciktieln Newport Beach and Riverside, city
ordinances prohibit installation of new poles in desigadtinderground districts” where utilities
located in the public right of way must be placed undergrodsla result, companies such as
NextG are required to place their facilities on “Cityreed light standards” within these
underground districts, for which the cities then demandomolistic rents. Thus, the cities are
using their “management” of the public rights of way tohplit installation of facilities unless
NextG uses the cities’ poles, for which the citiesitiemand fees that far exceed what it would
cost NextG to install its own utility pole and sometiregen exceed the amount of revenue
obtained by NextG for the installations. In Califorril®gse demands are made despite the fact
that California Government Code Section 50030 clearly prishilities from charging fees for
use of the public rights of way in excess of the ciggtual management cosfsMoreover, the
charges and fees imposed are not imposed on all other atsgbahe public rights of way.
The cities are singling out wireless and DAS installaias a revenue source.

NextG is currently engaged in litigation with the CifySzottsdale, Arizona because the
City demands $3,011 per node per year despite the fact thahAmRevised Statute § 9-582
prohibits the City from imposing such fees on telecomnatimios corporations such as NextG.
The City's defense, which has become common in numethes jurisdictions, has been to
challenge NextG’s status as a telecommunications catipor despite the fact that NextG holds

a Certificate of Convenience and Necessity from theofa Corporation Commission. The

18 Despite the California statute prohibiting local franetfises, NextG has entered into franchise
agreements in some communities to deploy its networksanid protracted litigation.
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Arizona Corporation Commission has rejected the'€attempt to re-open NextG's Certificate
grant. However, the superior court case is on-going.

Portland, Oregon also has developed an expensive schethe fme of the public right
of way for wireless services. NextG has been advisatdZity of annual franchise
requirements (based on a percentage of total revenueeoofiber) in addition to fees applied
to the use of right of way. The fees, beyond franchis@lve: (a) $10,000 annual use fee; (b)
$3,000/pole/year (annual 4% adjustment); (c) $2,000 one ppieation fee/pole; and (d) an
audit fee (grantee would pay some portion of the Citythtdees once every five years, not to
exceed $5,000). Moreover, parties providing wireless seraimgsleploying in the public way
must also post a $10,000 perpetual bond plus a $10,000 construeithn b

NextG is not opposed to paying reasonable and lawful pught of way occupancy
fees, but far too frequently cities impose exorbitant feethe processing of permit applications
which in many instances exceed the price of any otherippapplication fees within a
municipality. Moreover, municipalities have attemptedharge carriers deploying relatively
small facilities within the public right of way the sanages charged for the use of private
property to site tall towers.

C. Ordinances and Statutes Have Not Been Updated to Reflect Current
Communications Technologies or Innovative Deployment Practices.

The Commission seeks input on whether state statutesal ordinances have been
updated to reflect current technology and development® indimmunications industry. As

part of its inquiry, the Commission also asks providietisely have experienced problems or

' NOI at 7 24.
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delays with applications filed in jurisdictions whehe faws have not been updated, particularly
for the deployment of microcells, picocells and DAS.

This is potentially the most significant issue delayingdégloyment of DAS. DAS
networks are markedly different from the traditionatastructure comprising earlier wireless
networks. Earlier wireless networks were typicallynpoised of very large, highly visible
towers supporting carrier signals that covered a sizegugraphic area. Antennas on DAS
networks are lower power and are installed in public sigtitway or utility easements on utility
poles, streetlight poles, or traffic poles. A typicaver is 150-300 feet high; utility poles are
typically no more than 30-45 feet. Thus, DAS networlespecisely like the facilities of other
telecommunications, cable, and electric utility compaloieated on utility poles.

Yet, local authorities too frequently subject DAS nodeh#same zoning requirements
as new towers and other significantly larger structufes. example, in Oakland, California,
new utility poles with wireless attachments are charaed as “monopoles,” and therefore are
subject to macro-cell siting requirements such as setbaening and landscaping, none of
which are practically possible for antennas on utilityepah the public rights of way. Indeed, as
discussed below, cities are imposing these requirermarAS nodes despite the fact that none
of the other equipment on the pole, or even the poli w&&s subject to the same review or
requirements.

Many jurisdictions also still require individual appliats for each antenna within a
particular DAS network, rather than allowing all of thedes that comprise one network to be
combined into a single application. The filing of sepaegiplications significantly increases the

cost of DAS because application fees for wirelesisgsin many jurisdictions are quite

1814,
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excessive, as discussed above. Where individual appfisaare required for each DAS node,
the costs increase exponentidflyFor DAS networks, the filing of a single application for
multiple DAS nodes is a more logical approach, pasidylbecause the node designs and
surrounding area are roughly the same.

Ultimately, DAS networks must be treated the samdl asleer telecommunications
facilities in the public rights of way. Attempts t@rdate DAS and wireless in the public right
of way differently are an inherent attempt to regulateless services and RF emissions, not a
legitimate exercise of any public right of way managdmen

D. Discriminatory and Differential Treatment

The Commission asks whether different rights of wsgrs are treated differently, and
whether inconsistent or discriminatory treatment oféhesers is reasonable under certain
circumstance§’

This is a critical issue. As a DAS provider, Next@asersely affected by both
discriminatorybehavior andlifferentialtreatment. Jurisdictions discriminate against NextG
when NextG’s direct competitors are treated diffdyetespite the fact that both companies
offer the same services. NextG is subjectedifterentialtreatment where parties operating
facilities in the public right of way are subject &s$ stringent requirements, despite the fact that

both NextG and the other parties attach similarlydsiaeilities to the same utility poles.

9In the County of San Mateo, California, NextG reberequested to submit single application
for a 5 node network. All of the nodes will be on exgtivooden utility poles and all nodes will
be in roughly the same area. The County Planning Depdrtefesed NextG’s request and is
requiring separate applications for each node. As d réBxtG’s permit costs will jump from
approximately $10,000 to nearly $50,000. This process is parlchlaxdensome and
unreasonable because no other types of pole attachmestsgret to similar requirements.
Other types of pole attachments are processed admiivislyahrough the County’s Department
of Public Works, not the Planning Department.

20 NOI at  26.
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Neither form of disparate treatment is reasonabkthd&t, any disparate treatment regarding
access to the public rights of way and wireless sisrdgirimental, and likely to result in
diminished competition, diminished investment, and slodeggloyment of broadband to
consumers.

The fundamental issue, as explained above, is thalt ddficials are increasingly
imposing requirements on NextG’s installations of veisslantennas in the public rights of way
that the local officials do not impose on any othemupent of the same poles in the same public
rights of way. In particular, cities are imposing oexds and other DAS providers full-blown
discretionary zoning requirements despite the factalhaf the other equipment installed on the
same utility poles — indeed, the poles themselves — ve¢rand are not subject to the same
discretionary zoning review.

The sole basis for this discriminatory and differdriti@atment is the mere fact that the
antennas involved in a DAS network emit radio frequencisch discriminatory and
differential treatment is unjustified, unreasonable, amdwful. There is no rational basis for
the different treatment. NextG’s DAS equipment @mdglly the same size (and frequently
smaller) as the equipment installed by other occupdntegublic rights of way, such as fiber
and equipment boxes installed by ILECs, CLECs, and cagl@eators, or the transformer barrels
installed by electric utilities. Frequently, NextG istaibng on poles that have cross arms, fiber
splice boxes, and multiple lines. None of those otisallations are subject to discretionary
zoning review. Yet, cities claim that NextG’s insaéitbns must undergo burdensome review,
frequently including public hearings. It cannot validly Bsated that NextG’s antennas justify
aesthetic review where other users’ attachments do hidtese local officials were genuinely

interested in aesthetics, they would apply the sameweaequirements to the poles themselves
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and all of the similarly sized equipment on the polés.a practical matter, jurisdictions use
these requirements on wireless antennas and equipmantead run around the prohibition on
regulating RF emissions and as an impermissible prajmbatn wireless service.

There are many examples of this differential treatmémieed, it is nearly universal.
For example, San Diego Gas & Electric (SDG&E), a pultiiity, benefits from differential
treatment in jurisdictions where NextG is attemptingeploy similar facilities pursuant to its
status as a telephone corporation and public utility utsl€@PCN. SDG&E has deployed a
monitoring and control device throughout its service tyiknown as Supervisory Control and
Data Acquisition (“SCADA"). The SCADA system reliepon a communications
infrastructure, including antennae and various remote setistrbuted across SDG&E’s
service territory. The remote unit installations useddiovert sensor signals to digital data are
similar in size and scope to nodes installed by NéxtSDG&E has recently installed more
than 1,200 SCADA installations in the greater San Diegosanth Orange County area,
consisting of an antenna on a free-standing concreteopale existing wooden electric service
pole with accessory equipment similar in size to tistlled by NextG and other DAS
providers?? To the best of NextG’s knowledge, in these commun)iB#®G&E has been
allowed to install antennas and other telecommunicaggaogment in the public rights of way
without any permits whatsoever, and certainly not subgettie wireless process imposed on

NextG, despite being in many of the same locatioaisNlextG has spent tens of thousands of

2L While the infrastructure is used primarily for SDG&E’seimal communication, in numerous
respects the facilities are remarkably similar to Néxt@ey are installed in the public right of
way and utilize frequencies in similar ranges as w&®karriers in the licensed and unlicensed
900 MHz, 700 MHz and other bands.

22 SCADA accessory equipment typically consists of groundktted radio equipment near the
base of the free-standing poles, and pole-mounted boxe @xisting pole wooden service
poles.
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dollars and years or application process seeking acaessddy identical facilities. In other
places, like New York City, ILECs are allowed to ilssdl of their equipment and lines in the
public rights of way without paying the fees that theesiimpose on NextG.

NextG has been in litigation with the City of Hurgion Beach, California, for more than
three years regarding the City’s wireless ordinandeciwimposes only on NextG’s wireless
facilities a discretionary and burdensome zoning protesghe City has not imposed on any of
the other occupants of the same poles in the same pigilis of way. After winning a federal
court injunction, NextG was able to install some ohitsles in Huntington Beach, and the
pictures of those nodes say a thousand words. A picfunge of NextG’s nodes in Huntington
Beach is provided at Attachment A. It clearly demonssgréitat NextG's very small antennas are
barely noticeable amongst the many other communiatiad electric attachments to the
existing utility poles. Any assertion that the Citgaicerned with the aesthetics is insincere at
best, as the City has not imposed the same requirsmerll the other occuparits.

Another example is Mercer Island, Washington. Next&iheestigated constructing a
DAS network on Mercer Island, which is well known f@ving poor wireless coverage.
However, the city only allows wireless antennas orutilgy pole lines along Island Crest
Way?* Yet, there are utility poles throughout the islanthwarious types of equipment
attachments, but wireless pole attachments are netegllon any of them.

Again, this type of discriminatory treatment of DAS e tpublic rights of way is based

solely on the existence of wireless elements, anectsflocal authorities’ attempts to regulate

23 As in Scottsdale, Arizona, the City of HuntingtoreBk also challenged NextG's status as a
telephone corporation under California law, going s@$ato file a complaint at the CPUC
claiming that despite multiple prior orders by the CPUE,GRPUC was wrong to grant NextG a
certificate of public convenience and necessity.

24 Mercer Island Code § 19.06.040(C).
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wireless services and RF emissions. It is inherewtiyarreasonable or legitimate exercise of
public right of way management.

E. Lack of Uniformity Dueto Inconsistent Practicesor Ratesin Different
Jurisdictionsor Areas

The Commission asks for input regarding whether “incongisteatment of
infrastructure providers among states and localities rtfekdeployment of broadband more
difficult or time consuming?

NextG offers its services across the country andaalities of all sizes, from massive
metropolitan areas such as New York City to suburbamaanities with much less dense
populations. In order to deploy its facilities, desp#estiate status as a public utility, NextG
must meet numerous different permitting requiremenéaah of the jurisdictions where its DAS
networks are constructed. Indeed, local permitting rements may drastically differ in
jurisdictions located in the same general geographic arake for example, the following three
adjacent cities in San Bernadino County, California:

Apple Valley. processes nodes through a single Special Use Peithiit @0

days;

Chino Hills: processes nodes through discretionary conditional us@tpehat

take at least 3-6 months;

City of Rialta: requires design review, minor conditional use peamd variance

for antennas located in the public right of way.

Other examples also exist where adjacent commumilebave radically different
approaches for DAS, with one preferring DAS and theratksentially prohibiting it or at least
subjecting it to difficult and uncertain processes. Assalt, NextG literally could be

constructing a unified network on a single street but stoppte: border between two

communities with vastly different requirements. Inestimstances, NextG has rerouted its fiber

2 NOI at | 27.
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installation around portions of or an entire jurisdistiiecause it was unable to obtain approval
to install its fiber or other facilities in one juristdan set between or amongst others. For
example, NextG had to build a stretch of fiber intoG@lity of Fountain Valley because the City
of Huntington Beach would not permit NextG to instedlfiber optic lines on existing utility
poles in the public rights of way along a particulartstr@f road. The result of course is that
residents in certain jurisdictions obtain competitiveadband services while others continue to
go unserved or with less competitive options for service.

These differences do more than create an admimngnaightmare. They make it
difficult or impossible, and extremely expensive, faxiNz and others to deploy networks.
Moreover, the regulatory uncertainty thwarts investnbecause NextG and its customers
cannot be certain that a network will ultimatelyshghorized to deploy across multiple

communities in a timely manner, thereby denying service.

F. Prohibitions on Deploying Service

Despite a nearly universal increase in the demand fetess services, deployment of
the necessary infrastructure to support wireless egeeis extremely difficult in residential
zones. Frequently there are regulations that outpgittibit deployment in such areas within
municipalities. In other cases, even though theremoépe an outright restriction, deployment
is nonetheless effectively prohibited by limiting the kimas for deployment to unsuitable areas.

By way of example, the Borough of Lansdowne, Pennsylvarsaall Philadelphia
suburb comprising about a square mile and almost entiraBdzesidential, has enacted a
zoning ordinance relegating wireless facilities, whethstalled in the public right of way or on
private property, to a small, narrow and commerciallyezbcorridor. Similarly, the Village of

South Orange, NJ has passed an ordinance restrictingganglecommunications facilities to
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poles located in the back yard utility easemengsqutside the public right of way), despite the
fact that existing telecommunications facilities dready in the public right of way. However,
despite NextG’s attempts to attach to back yard polelé¢&ric utility has taken the position
that it cannot issue licenses to NextG under the preimagelte existing easement rights were
obtained by prescription and do not contemplate Next&slatnents. Worse yet, in the City of
Tampa, municipal personnel recently advised NextG during pgyreit application meeting
that, as a matter of policy, the City would not alldwe installation of antennas in the public right
of way and would require any equipment box not othermisanted to a pole (unlikely in light
of the statewide pole hardening mandate) be vaulteduynderground). These restrictions,
unless undone, would effectively preclude NextG from offexggervices within Tampa.
NextG is still awaiting a reply form the City Attay's office to which the matter has been
referred. These are but a few of the many examplbeewflocal authorities have adopted
requirements that effectively prohibit the deploymenvioeless and DAS networks in
particular.

G. Third Tier Regulation.

Another subject on which the Commission seeks comiaehird tier regulation and
whether “government rights of way owners or wirelesslifies siting authorities impose
requirements that are not directly relevant to intendeddisin its NOI, the Commission
recognizes that localities have required infrastructusgigers to submit information that is not
necessary for management of the public right of wayientbre akin to a certification

requirement imposed by states as part of the applicatasess for a certificate of operating

26 NOI at 29.
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authority?” NextG submits that requests by local governments fotypésof irrelevant
information are akin to an attempt by cities to beegeg¢pers for what they deem is “sufficient”
service to justify deployment in their rights of wayorExample, the City of Palos Verdes
Estates, California, recently denied NextG’s applicatifom 2 Nodes, asserting that NextG had
not demonstrated that NextG’s customer had a signifgaptin coverage. The City’s code does
not require such a showing, and the City relied on teerisns of its consultant, which were
based solely on on-line coverage maps that containcéxgikclaimers against such use.
Essentially, the City was asserting that it hagigiet to determine whether a provider has
sufficient service coverage and capacity, and in so ddintgting the level of service that the
City viewed as adequate (in this case, any outdoor coveraget tat the City could deny
applications that it did not like). In addition to bgioutside the City’s authority, this decision
ignores the reality that today wireless deploymentsatéypically done to provide new service,
but to enhance capacity needed for increased voice séadelmands. Moreover, under such an
approach, neither NextG nor any other DAS provider coulibgtepDAS network based on the
potential needs of multiple wireless carriers.

Another example is the Wireless Ordinance and WisdResmit Application of the City
of Huntington Beach, California (which uses the sameuwitant as Palos Verdes Estates),
which require a demonstration of “need” for the fa@btand a demonstration that sites outside

the public right of way are not availalffe.The City’s requirements violate California Public

271d.

28 City of Huntington Beach Code § 230.96(D) (no wireless paastied without demonstration
that antenna will be “in the least obtrusive locateasible so as to eliminate any gap in service
and also includes the following....").
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Utilities Code § 7901, which grants telephone corporasois as NextG® a franchise right to
install their facilities in the public rights of wayhe City’s rules deny NextG that right by
imposing the City’s view of whether facilities shoulddeployed — although it does not impose
the same required showing on non-wireless telecomntionsafacilities in the public rights of
way. Moreover, suggesting that NextG cannot installénright of way if there are alternatives
outside the right of way would effectively prohibit NexbtGany DAS company from providing
service.

H. State Level Master Service Agreements

NextG submits that the execution of state level masteisice agreements is another
factor that significantly hampers the deployment of D#8wvorks and other facilities located in
the public rights of way. These agreements inhibit compe&ind create an uneven playing
field between service providers seeking to collocate f@slor deploy equipment in the same
geographic area.

For example, NextG has consistently objected to CrGastle’s role as exclusive agent
with respect to New York state-owned property to the éxtext such exclusive agency includes
management of the public way. Crown Castle is a do@cipetitor to NextG and in September
2010, Crown Castle acquired NewPath NetwdPkshich is also a direct competitor to NextG.
Moreover, Crown Castle is attempting to use its staturmpose fees on NextG which are not

imposed on the local ILEC for access to deploy itdifeas in the same public right of way. In

29 NextG's status as a telephone corporation undefo@zit law has been confirmed by the
CPUC in multiple orders, starting with NextG’s CPCMuis and including responses to
challenges by cities, such as San Francisco and Huorigach.

30 see“Crown Castle International Reports Second Quarter 2@HdIR; Raises 2010 Outlook;
Announces Agreement to Acquire NewPath Networks,” Jul2@80,available at
http://investor.crowncastle.com/phoenix.zhtml?c=107530&p=irol-
newsArticle&ID=1453288&highlight=
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any event, granting of an exclusive contract to managgeisrights of way has been heard and
rejected by the Commissidh.

Similarly, in 2004, the State of Florida entered into ateraservices agreement with
American Tower Corporation, another direct compettidlextG. The agreement states that it
was intended to foster and manage wireless siting alonigdiraccess public right of way (such
as interstate highways) and to encourage the use eft@#tated property, as well as to include
facilities and land as a means of generating revenu&agxpand wireless coverage for the
traveling public. The agreement was subsequently amendedudarDAS. To date, however,
NextG has only deployed facilities within non-limitectass public right of way, such as
arterials and collectors in urban areas. Deployméhirwlimited access rights of way simply is
not feasible because doing so would involve engaging Amefica@r, which in turn would
translate into additional fees and expenses that woutdsieprohibitive. Moreover, the
introduction of external personnel in the design, engingeoperation and maintenance of
NextG’s proprietary network would be problematic from a cditipe perspective.

[ RF Emissions

Despite the fact that Section 332(c)(7)(B)(iv) clegnghibits local governments from
regulating wireless siting based on fears about RF emssand the well-established orders
from the Commission and courts, denials based on RFiensssoncerns are still pervasive.
Frequently, public opposition to a wireless installatialh lve based almost exclusively on
residents’ fears regarding RF emissions. In the Tdwieopstead, New York, for example,

after NextG had worked with the Town and installed a DASvork pursuant to the Town'’s

31 See In rePetition of the State of Minnesota for a Declaratory Ryligy FCC Red 21697, at
25-27 (Dec. 23, 1999) (the “Minnesota Order”). In the MinnesoteiQthe state sought to
provide exclusive access to the public rights of way tdiidjeest bidder.

27

DWT 17623858v2 0103871-000027



requirements and with the Town’s approval, a group of hemers sued the Town, NextG, and
NextG’s customer, MetroPCS, asserting various claathef which were explicitly premised on
fear of RF emissions. The federal district counhssed the claims, but NextG and the Town
were forced to absorb the cost of defense and were stibjeegative publicity?

However, municipal attorneys know that a denial order@aadmit that it is based on
RF concerns, so the orders cite pretextual grounds, swadst®etics. Although carriers have
had some success overturning such cases in the totimscost and delay of litigation is
contrary to the goal of rapid and widespread deployment i3fain area where the Commission
should significantly increase its outreach to educateuldic that wireless facilities deployed
within the Commission’s guidelines are safe. Indeed{®leXDAS nodes are so low powered
that they emit between 100 and 1000 times less than the Seimn's maximum public
exposure limit when measured from the ground directly bé@pole. Yet, as thderrick
Gableslitigation demonstrates, the mere perception of risknfRF is motivating significant
opposition to deployment even of radically low poweiliiaes.

J. Municipal Utility Issues

Municipal utilities can represent a particularly diffiicchallenge for broadband
deployment. As a threshold matter, they do not alwegsgnize their obligation as a municipal
agency under Section 253 of the Act to treat wireless &%l d@mpanies in the same way they
treat other telecommunications providers, believing theg llae right to deny access to their
infrastructure to wireless providers even where they hzade it available to those seeking to

attach fiber or cable that is not part of a wirelesswork. Where they do allow access, some

32 Merrick Gables Ass'n, Inc. v Town of Hempstea@il F. Supp.2d 355 (E.D.N.Y. 2010).

¥ See, e.g., AT&T Wireless of Calif., LLC v. City of €zald 308 F. Supp.2d 1148, 1159-60
(S.D. Cal. 2003).
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insist upon annual rates in the thousands of dollars perapachment, literally thousands of
times what they charge other telecommunications providestach to the same pole. If other
agencies in the municipality deny the telecommunicationiger the ability to install their own
poles, this sets up a monopoly situatioe.(the city refuses to allow installation of new poles,
forcing NextG to use the municipal utility’s poles at mpaoly prices).

While NextG has worked diligently to reach agreement migmy municipal utilities and
developed excellent working relationships with some dde¢hdilities, there are others whose
insistence on high rates have created situations whet€&INeonly option to offer service has
been to install new poles. With one such utility, Nek&S attempted to negotiate an agreement
for over eight years. NextG was recently informed tha utility was unwilling to reduce its rate
of several thousand dollars a year, as NextG had otpéryaeent options. Another municipal
utility denied NextG’s request to be treated in the sashkidn as it treated other
telecommunications providers who attach to their distiobunfrastructure, and instead NextG
was quoted a multi-thousand dollar annual attachment rate.

For example, attempts to deploy DAS facilities in 8eaWashington have been met
with significant resistance by the municipal utilitye¢tle Power and Light) to allow pole
attachments at reasonable rates that would allow Next@nstruct its facilities within Seattle.
Likewise deployment on Long Island has been thwartedtbynats to seek reasonable
attachment rates anywhere close to the regulated ratasdohments from Long Island Power
Authority.

While the Commission’s authority over municipal utilityipattachments may be limited
— or because it is limited — the Commission should iden®utreach to these entities, at a

minimum, about the negative impact of their acti@mg] the Commission should consider
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recommending to Congress a change in Section 224 éicthe subject municipal utilities to

the Commission’s pole attachment authority.

V. EXAMPLESOF REGULATORY APPROACHESTHAT HAVE PROMOTED
TIMELY DEPLOYMENT

During its various interactions with government officiatsoss the country, NextG has
encountered some state and local jurisdictions thatge@ositive examples of practices and
procedures that serve to foster broadband deploymenigthefficient and clearly defined
application procedures for wireless siting and right of aecess. One positive example is the
Township of Lower Merion in Pennsylvania, which accountsafad differentiates micro
wireless facilities in its wireless ordinante There, with the guidance of a clear ordinance and
assistance of the Planning Director, NextG was able t&lguascertain the municipal
requirements to build its facilities. Within a monthfiihg its application for 35 nodes, NextG
was scheduled for a hearing, a significant time savirggweompared with other jurisdictions
where NextG has waited many months or years to be siglgefdu a hearing for significantly
smaller DAS network®

Some states have alleviated the often unpredictable;amd-resource-consuming local
processes by adopting legislation that effectively ppgemunicipalities and counties from

imposing individual franchise requirements and procedsesuch instances, these States have

34 Lower Merion Code, Chaptdi55-141.1.1. Wireless Communication Facilities. Availale
http://www.lowermerion.org/Attach/chapters/chap155.htmmhiteapplications are also available
at http://www.lowermerion.org/Index.aspx?page=443.

% The City of San Jose, California, has a right afwrdinance that similarly provides for a
clear path for municipal approval of DAS node attachmeftse ordinance treats all equipment
equally and does not single out wireless facilities attiteem in a discriminatory fashion. The
City’s Department of Public Works processes encroachpermits without regard to whether
the permit involves installation of wireless facilitie§he ordinance does not require a hearing,
and the typical processing timeline is 30-60 days for nodehattents.
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adopted regimes which are intended to streamline, if mibmze, the process of granting access

to the public way for the provision of telecommunicatiomvises to a provider. For example:

The State of Georgia passed legislation in 2008 that specifies the rightppresbilities,
and due compensation for installing communications faslin the right-of-way?° The
application requirements are clearly outlined, and, umlestested, the application may
be approved administratively within 60 days, a significanirovement.

The State of Florida enacted a statute in 2002 which establishes a model laltadnce
under which telecommunications services providers must registieaccept
responsibilities for use and occupation of the public Wajompensation is remitted to
the Florida Department of Revenue according to speeifesrand classifications, with
moneys then distributed to the local level.

The State of Michigan passed the METRO Attwhich promulgates two model legal
agreements (the difference simply being the length afettm), which must be passed at
the local level within a prescribed period of time; sex\pcoviders annually report
current linear distances of facilities (i.e., cable)ldged in the right of way and in turn
remit compensation (upon invoice) comparable to franchesttethe state level, where
the delegated centralized authority distributes sameetoeipective jurisdictions. Under
the Michigan METRO Act, a municipality shall grant ttelecommunications provider a
permit for access to the public rights-of-way withinbtgindaries, and it must do so
within 45 days from application for a permit.Moreover, a municipality in a
metropolitan area shall not enact, maintain or enfarngerequirements applicable to
telecommunications providers that require additional fee®wsideration for access to
the rights-of-way, other than the Metropolitan Exgien Telecommunications Right-of-
Way maintenance fee (discussed abd¥e).

Despite some local issues in these states (most adsociated with the lack of

knowledge of the state statute and/or local ordinance)pst cases such streamlined legislation

has allowed service providers to minimize the front-endayats often required prior to

permitting and allow for more expedited commencemenbuosétruction and service provision.

% 0.C.G.A § 46-5-1.
3"Florida Stat. Ann. § 337.401.

3MCL §§ 484.3115. Each municipality may require a one-time $50Gcafiph fee, if its
boundaries include rights-of-way for which access or siseught by the provideid. §
484.3106(4).

39 MCL § 484.3115.
“0MCL § 484.3104(1).
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V. CONCLUSION
NextG hopes that the foregoing information helps then@esion recognize the many

impediments that interfere with the deployment ofleiss broadband services, and NextG
offers its assistance to the Commission going forwditte Commission should take any and all
steps within its authority to eradicate the impedimemtbe deployment of DAS network
facilities to ensure aational coordinated effort to improve rights of way and wirelestitfasi

siting policies

Respectfully submitted,

T. SCOTT THOMPSON
JENNIFER TOLAND FREWER
Attorneys for NextG Networks, Inc.
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(202) 973-4200
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EXHIBIT A

Photograph of existing NextG node in City of Huntingtaragh, CA
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